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New benefits of membership
With effect from 1st June 2017, we have increased cover in respect of disciplinary, 
appeal and regulatory proceedings from £10,000 to £25,000. In addition, if a member 
of Accountants’ Defence is subject to complaint, which requires the involvement of 
an expert accountant or there is a need to obtain advice from counsel, prior to the 
consideration of the complaint by the Investigation Committee or an assessor, we 
will cover such professional fees up to £5,000. If the case moves on to the Disciplinary 
Committee any payment of up to £5,000 in professional fees is included within the 
overall cover of £25,000.

These changes will largely relate to complaints of which members are first given 
notice after 1st June 2017. However, in respect of complaints made prior to 1st June 
2017, the board will exercise its discretion as to whether cover should be extended.

We have already had our first case where a member of Accountants’ Defence has 
sought cover in respect of professional fees with regard to a complaint which is now to 
be referred to the Investigation Committee. The complaint (which has been running 
for quite some time) concerns the preparation of a set of accounts. The member has 
been engaged in extensive correspondence with the case manager, assisted by your 
editor. We were confident that the case manager would accept our representations 
and that the complaint would eventually be dropped. We (that is your editor and 
the member) were surprised to receive a letter from the case manager who said that 
she was concerned that unqualified audit reports had been issued when there were 
alleged material errors in the service charge accounts which had not been adequately 
disclosed to interested parties. The case manager had decided that the complaint 
should be referred to the Investigation Committee for consideration as to whether 
the allegation had been substantiated and if so, if the matter should be resolved by 
way of a consent order, which would involve a reprimand, fine, costs and publicity.

We disagree with the case manager’s conclusion, but are concerned that the 
Investigation Committee may accept the case manager’s recommendation, conclude 
that the complaint is upheld and offer a consent order. In the circumstances, we have 
agreed with the member to engage one of our specialist accountancy advisers to 
consider all the papers and to produce a report for consideration by the Investigation 
Committee. Accountants’ Defence will underwrite the cost of that report up to £5,000. 
If the cost exceeds that amount, the balance will be met by the member which has 
been agreed.



Duplication of cover

We have been asked to explain what would happen if a member of Accountants’ 
Defence found himself subject to disciplinary proceedings and received confirmation 
from his insurers that he was also covered under the terms of his professional 
indemnity insurance policy in respect of legal fees for representation before the 
Disciplinary Committee.
It is essential that if a member of Accountants’ Defence becomes subject to a 
complaint which his professional body decides to investigate, we should be informed 
immediately. We would then advise and assist the member up to the point where the 
Investigation Committee, in the case of a member of the ICAEW, or an assessor (at the 
ACCA) became involved. If the Investigation Committee/ assessor decided to refer the 
complaint to the Disciplinary Committee, we would immediately remind the member 
that he was entitled to incur professional fees before the Disciplinary Committee up 
to £25,000. That would be in respect of counsel’s fees and any fees involving an expert. 
David Young or I would prepare the case and attend the hearing.
We would also invite the member to provide us with a copy of his professional 
indemnity insurance policy, so that we could establish whether there was additional 
cover under the terms of that policy in respect of disciplinary proceedings. If we 
concluded that there was such cover, we would contact the insurance company with a 
view to reaching an agreement that fees should be covered equally between insurers 
and Accountants’ Defence.
In complex or lengthy cases involving counsel and experts, fees can exceed £25,000, 
although this would be exceptional. An agreement with the member’s insurers could 
enable the member to incur fees up to £50,000, which would be divided equally 
between insurers and Accountants’ Defence.

Notification

All too frequently, we come across cases where the insured fails to provide his insurers 
with timely notice concerning a complaint. For example, the member might receive a 
letter from the ICAEW advising him that a former client has made a complaint. The 
accountant considers the allegations, regards the issues as being very straightforward, 
concludes that he can handle the matter himself without having to obtain independent 
professional advice and does not notify his insurers.
The complaint investigation continues. The matter becomes more complex as additional 
issues are raised. The accountant produces his file to the Institute, the consequence of 
which is that the case manager decides to raise additional complaints himself having 
considered the correspondence and previous accounts prepared by the member.
The accountant also decided not to notify his insurers, because he belived that the 
issues raised by the former client will not result in a negligence claim, even if the 
Institute decided to uphold the complaint. The facts are referred to the Investigation 
Committee, which decides to prefer a formal complaint to the Disciplinary Committee. 
At that stage, the accountant notifies his insurers.
Insurers express concern that no prior notification of the complaint has been given. 



They are particularly concerned that the complaint was not disclosed when the policy 
came up for renewal earlier in the year. Insurers are not convinced that even if the 
complaint was upheld, there would be no likelihood of a claim. Insurers believe that 
their position may have been compromised.
All of this could lead to insurers declining to cover the insured in respect of legal costs 
in fighting the case before the Disciplinary Committee. On the other hand, insurers 
might well take the view that, despite the failure to notify, they should underwrite 
legal costs in respect of the disciplinary proceedings, on the basis that if the complaint 
is upheld and a claim followed, insurers would still have to handle the claim, in 
accordance with the terms of the PII cover.
Accordingly, as a matter of principle, we would advise all members of Accountants’ 
Defence immediately to notify their insurers about a complaint, as soon as they receive 
notification from their professional body. They should also notify insurers that if they 
have membership of Accountants’ Defence, they will be seeking advice and assistance 
from us in the handling of the complaint up to and including the decision of the 
Investigation Committee.

How else can insurers avoid liability?

We have come across certain PII policies which only cover the insured in respect of 
disciplinary proceedings if the complaint is likely to lead to a claim.
Earlier last year, our sister-company Accountants National Complaint Services 
Limited (ANCS) which advises and represents accountants who are not members of 
Accountants’ Defence,  was instructed by a chartered accountant who faced disciplinary 
proceedings. The accountant was concerned about the cost of representation before 
the disciplinary commitee, which she intended to defend.
The accountant considered her PII policy and approached her insurers requesting 
cover for legal costs before the Disciplinary Committee. Insurers refused to provide 
any cover, at all. Their view was that cover only applied if it related to the manner in 
which the accountant had conducted her practice.
The accountant had been manager of a firm and had decided to leave in order to 
set up on her own account. The complaint from her former employers was that she 
had breached her contract of employment by soliciting their clients to join her new 
practice.
Insurers successfully argued that such a complaint lay outside the terms of the 
accountant’s PII policy, on the basis of a four-page closely argued letter from their 
solicitors.
The accountant instructed ANCS. An agreement over fees was reached. However,  
due to the likely costs, there was no question of engaging an expert or counsel. Your 
editor represented the accountant. We had a good outcome.

Refusal to cover an appeal

Earlier this year, ANCS had a case involving a sole practitioner accountant who faced 
disciplinary proceedings. Fortunately, he had the benefit of a PII policy which covered 



him in respect of disciplinary proceedings. We contacted the accountant’s insurers 
and they in turn engaged their claims management advisers who turned out to be a 
well-known firm of solicitors. Initially, these solicitors wanted the job for themselves, 
but the accountant was insistent that he wanted ANCS instead. Eventually, insurers 
agreed to underwrite the costs incurred by ANCS representing the accountant before 
the Disciplinary Committee. Cover was capped at £35,000. In the event, the fees 
claimed from insurers were under 50% of that figure, with your editor representing 
the accountant before the disciplinary tribunal.
Unfortunately, the accountant did not do at all well before the Disciplinary Committee 
and decided to exercise his right to appeal, not only the draconian order made against 
him, but also some of the findings.
ANCS recommended that the accountant should be represented by counsel on the 
appeal. We immediately notified insurers that the accountant was appealing and 
requested confirmation that insurers would cover the appeal costs.
Imagine the surprise of both ANCS and the accountant to be informed by the solicitors 
acting as the insurers’ agents, that the accountant was not covered in respect of the 
appeal proceedings.
It was extremely important to the accountant that he proceed with his appeal and that 
the Appeal Committee be persuaded that the Disciplinary Committee had simply got 
it wrong both in respect of its findings and also its order. The accountant was anxious 
to be represented by counsel before the Appeal Committee, but was concerned about 
the costs that he was likely to incur if he could not persuade his insurers to underwrite 
them. So there was much at stake.
It was agreed to instruct counsel on the specific issue whether the accountant was 
covered by insurance on his appeal. The instructions were to advise with regard to the 
relevant paragraph in the policy, which read as follows:

Representation costs

We will also pay reasonable costs and expenses necessarily incurred by you with our 
written consent for representation at any official examination, inquiry, investigation 
or other proceedings ordered or commissioned by a body legally empowered to 
investigate your affairs that is first instigated against you and notified to us during the 
period of insurance and which may give rise to a claim under this policy.
Counsel advised that there were three key parts to the paragraph, namely:
• reasonable costs… necessarily incurred by you
• for representation at… other proceedings
• that is first instigated against you.

Necessarily incurred

Counsel advised that the word “necessarily” did not exclude coverage of an appeal.

First instigated

Counsel considered that the first and third points would need to be disposed of before 
addressing whether representation at other proceedings was possible. Insurers’ 



solicitors had argued that a distinction would need to be made between the action 
taken by the ICAEW against the member, namely to bring disciplinary proceedings 
and the action taken by the member in challenging the outcome of the disciplinary 
proceedings, by lodging an appeal. The solicitors took the view that anything instigated 
by the regulator would be covered by the policy, but any action taken by the insured, 
would not.
Counsel’s view was that the phrase “first instigated” must belong to the words which 
follow it, as opposed to those which preceded it.
The claim had first been instigated by the ICAEW as the regulator. The member had 
immediately notified his insurers who had agreed cover should be provided in respect 
of the proceedings to be brought.

The proceedings

Counsel’s view was that most judges would find that an appeal would form part of 
a larger action and in this instance, the disciplinary proceedings brought against the 
insured.
In a case dating back to 1883, it was held that the use of the word “proceedings” 
included the whole of the proceedings, including the claim and any counterclaim.
In the case of Khan v The General Medical Council (1993), it was held that the right of 
review of a decision of the GMC to refuse to grant full registration of a doctor qualified 
in Pakistan was a “proceeding in the nature of an appeal”. Counsel (here instructed) 
considered that this demonstrated that appeals may fall within the definition of a type 
of proceeding, particularly in the disciplinary context.
Counsel’s view was that most judges would consider that an appeal from a decision 
of the Disciplinary Committee would fall within the normal dictionary definition of 
“proceedings”.

Proceedings in the contract of insurance

Counsel carefully considered the wording of the policy and concluded that there 
was nothing there that could be considered to be inconsistent with the broad general 
definition of proceedings. In his view, a judge would consider that appeal proceedings 
fell within the scope of the relevant policy provisions.
However, if a judge considered that the policy wording was ambiguous, the court 
would be more likely to find in favour of the insured, as opposed to the insurer.
After we had considered Counsel’s reasoned opinion, he was asked to settle a letter 
which we would send to insurers and that was done.
Without in any way conceding that they had previously been wrong, the solicitors for 
the insurers quickly replied that they were recommending that the appeal be covered 
by insurers, subject to the costs and expenses to be incurred not exceeding the overall 
cap of £35,000.
Another barrister has now been instructed to represent the accountant before the 
Appeal Committee. A hearing date is awaited.
In conclusion, it is exceedingly troubling that a leading firm of solicitors should have 
advised one of the world’s biggest insurance companies that, whereas a PII policy 



covers an insured in respect of disciplinary proceedings, that does not extend to any 
appeal.
Had the client of ANCS not challenged the decision of insurers’ solicitors, he would 
have had to bear the full costs of the appeal himself, inevitably a five-figure sum.

The opponent’s costs

Generally speaking, where there is cover under the terms of a PII policy in respect of 
disciplinary proceedings, that would also extend to the costs that the insured has to 
pay to the regulator, at the conclusion of those proceedings. However, no policy would 
ever cover the insured in respect of any fine imposed upon him.
If, as in the case reported above, the maximum which could be claimed against the 
insurer was £35,000, you will appreciate that there is unlikely to be much change from 
that figure, when you take into account the cost of representing the insured before 
the Disciplinary and Appeal Committees and the regulator’s costs similarly incurred. 
Indeed, the chances are that the overall figure might well exceed £35,000.
The cover provided under policies varies enormously. The maximum level of cover 
that we have come across is £250,000.
Not every PII policy covers the insured in respect of any costs that he may be ordered 
to pay to the regulator, at the conclusion of the disciplinary and/or appeal proceedings. 
It must follow, therefore, that careful consideration needs to be given to the wording 
of the PII policy as to what exactly is covered and what is not.

Conclusion
As you can see, therefore, this is potentially a complex area. The wording of insurance 
policies differs widely. So too is the extent to which the insured is covered. Insurance 
companies are naturally keen to avoid liability, if at all possible. Most insurers now 
engage claims management companies to run cases on their behalf. All too frequently, 
these companies turn out to be firms of solicitors.
A further problem which I have frequently encountered is that whereas the insured is 
keen to be represented by ANCS, the solicitors acting for the insurance company are 
equally determined to secure this work for themselves.
There are two important pieces of legislation. Firstly, there is the Insurance Companies 
(Legal Expenses Insurance) Regulations 1990 and, secondly, Article 6 of Schedule 1 to 
the Human Rights Act 1998. 
With regard to the Regulations, Regulation 6 provides as follows:

Freedom to choose lawyer

6.1  Where under a legal expenses insurance contract, recourse is had to a lawyer  
 to defend, represent or serve the interests of the insured in any enquiry or  
 proceedings, the insured shall be free to choose that lawyer.

6.2  The insured shall also be free to choose a lawyer to serve his interests   
 whenever a conflict of interests arises.

6.3  The above rights should be expressly recognised in the policy of insurance
Article 6 gives the individual the right to a fair trial. Everyone is entitled to a fair and 



public hearing within a reasonable time by an independent and impartial tribunal 
established by law. Furthermore, everyone charged with a criminal offence, has the 
right to defend himself in person or through legal assistance of his own choosing or, 
if he has insufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require.
Unfortunately, Article 6 does not extend to civil proceedings and therefore it cannot 
be argued that an accountant facing disciplinary proceedings cannot allege that his 
human rights have been breached if he is denied legal assistance of his own choosing.
Nevertheless, the Insurance Regulations are relevant and should be invoked by any 
accountant who is advised by his insurers that he is not entitled to choose his own 
lawyer, but is required to be represented by lawyers nominated by his insurers.
The only caveat that I would make to this is that where it is likely that the complaint 
may lead to a claim under the terms of the indemnity insurance policy, insurers 
would have a good argument, unlikely to be challenged, that panel solicitors who will 
ultimately be dealing with the negligence claim, should also handle the disciplinary 
proceedings.

Fines

ANCS was recently requested by Counsel to do some research into the level of fines 
imposed by the Investigation and Disciplinary Committees of the ICAEW. That is 
in connection with an appeal, where the Disciplinary Committee had imposed a 
substantial fine against the appellant.
In the 12-month period from September 2016 to August 2017 inclusive, the Investigation 
Committee imposed fines in 61 cases which it handled. On the other hand, the 
Disciplinary Committee only imposed a fine in 11 cases. This was almost certainly due 
to two factors, namely:

1. When excluding from membership, there is little point fining as well; and

2. Taking into account the defendant’s reduced financial circumstances, again,  
 there seems little point in imposing a fine.

Apart from audit and similar cases, the fines imposed by the Investigation Committee 
ranged from as little as £500 to £10,000.
The Investigation Committee handled nine cases involving audit irregularities. In most 
of these cases, the firm involved was a mid-tier firm. The sanctions guideline indicates 
that the Committee should impose a fine calculated on the basis of the annual audit 
fee. The fines imposed ranged from £11,500 to £35,000. There was one additional case 
where a mid-tier firm had carried out probate work without authority. They were 
fined £11,500.
With regard to the Disciplinary Committee, the fines ranged from £2,600 to £18,000. 
Indeed, the fine of £18,000 was substantially more than the next fine imposed at 
£10,000.
In only one case did the Appeal Committee decide that the fine imposed by the 
Disciplinary Committee (£10,000) was excessive. That was reduced to £5,000.
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